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In the Court of Appeals of the District of Columbia. 


No. 1786. 

Reuben Quick Beak et al., Appellants, 

vs. 

Francis E. Leupp, Commissioner of Indian Affairs, et al., 

and 

No. 1787. 

Francis E. Leupp, Commissioner of Indian Affairs, et al., 

Appellants, 

vs. • • ' 

Reuben Quick Bear et al. 


a Supreme Court of the District of Columbia. 

In Equity. No. 26271. 


Reuben Quick Bear, Ralph Eagle Feather, and Charles 
Tackett, on Behalf of Themselves and All Other Members of 
the Sioux Tribe of Indians of the Rosebud Agency, S. D., Com¬ 
plainants, 


vs. 


Francis E. Leupp, Commissioner of Indian Affairs; Ethan Allen 
Hitchcock, Secretary of the Interior; Leslie M. Shaw, Sec¬ 
retary of the Treasury; Charles H. Treat, Treasurer of the 
United States, and Robert J. Tracewell, Comptroller of the 
Treasury, Defendants. 


United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned," the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 










BILL IN EQUITY 



The 11th day of May, 1906. 


Reuben Quick Bear, Ralph Eagle 
Feather and Charles Tackett, on 
behalf of themselves and all other 
members of the Sioux Tribe of In¬ 
dians of the Rosebud Agency, S. D., 

Plaintiffs 

vs. 

Francis E. Leupp, Commissioner of 
Indian Affairs, Ethan Allen Hitch¬ 
cock, Secretary of the Interior, Les¬ 
lie M. Shaw, Secretary of the Treas¬ 
ury, Charles H. Treat, Treasurer 
of the United States, and Robert J. 

Tracewell, Comptroller of the 
Treasury, Defendants. 

To the Supreme Court of the District of Columbia holding 
an Equity Court. 

The plaintiffs state as follows : 

1. The plaintiffs are citizens of the United States, and 
members of the Sioux tribe of Indians of the Rosebud 
Agency, in the State of South Dakota, and bring this suit 
in their own right as well as for all other members of the 
Sioux tribe of Indians of the Rosebud Agency. 
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2. The defendants are citizens of the United States and 
residents of the District of Columbia, and are sued in this 
action as the Commissioner of Indian affairs, the Secre¬ 
tary of the Interior, the Secretary of the Treasury, the 
Treasurer of the United States, and the Comptroller of 
the Treasury respectively. 

3. That by article VII of the Sioux treaty of April 29, 
1868 (15 Stats., 635, 637), continued in force for twenty 
years after July 1, 1889, by section 17 of the Act of 
March 2, 1889 (25 Stats., 858, 894-5), the United States 
agreed that for every thirty children of the said Sioux 
tribe who can be induced or compelled to attend school, 
a house shall be provided, and a teacher competent to 
teach the elementary branches of an English education, 
shall be furnished, who will reside among said Indians 
and faithfully discharge his or her duties as a teacher. 

4. That for the purpose of carrying out the above pro¬ 
vision of the said treaty during the fiscal year ending 
June 30, 1906, the following appropriation was made by 
the Act of March 3, 1905, section 1 (33 Stats., 1048, 
1055): 


For support and maintenance of day and in¬ 
dustrial schools, including erection and repairs 
of school buildings in accordance with article 
seven of the treaty of April twenty-ninth, 
eighteen hundred and sixty-eight, which article 
is continued in force for twenty years by section 
seventeen of the Act of March second, eighteen 
hundred and eighty-nine, two hundred and 
twenty-five thousand dollars. 

The fund so appropriated is generally known as the 
Sioux treaty fund. 
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5. That section 17 of the said Act of March 2, 1889, 
further provides as follows: 

Aud in addition thereto there shall be set apart 
out of any money in the Treasury not otherwise 
appropriated, the sum of three million dollars, 
which said sum shall be deposited in the Treas¬ 
ury of the United States to the credit of the Sioux 
Nation of Indians as a permanent fund, the in¬ 
terest of which, at five per centum per annum, 
shall be appropriated, under the direction of the 
Secretary of the Interior to the use of the Indians 
receiving rations anwanuuities upon the reserva¬ 
tions created by this act, in proportion to the 
numbers that shall so receive rations and annui¬ 
ties at the time that this act takes effect, as fol¬ 
lows : one half of said interest shall be so ex¬ 
pended for the promotion of industrial and other 
suitable education among said Indians, and the 
other half thereof in such manner and for such 
purposes, including reasonable cash payments per 
capita as, in the judgment of said Secretary, shall, 
from time to time, most contribute to the advance¬ 
ment of said Indians in civilization and self-sup¬ 
port. 

This fund of three million dollars is generally known 
as the Sioux trust fund. 

6. That the interest on the said Sioux trust fund is 
paid annually by the United States in accordance with 
the provisions of the second clause of the Act of April 1, 
1880 (21 Stats., 70), reading as follows: 

And the United States shall pay interest semi¬ 
annually, from the date of the deposit of any and 
all such sums in the United States Treasury, at 
the rate per annum stipulated by treaties or pre- 
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scribed by law, and such payments shall be made 
in the usual manner, as each may become due, 
without further appropriation by Congress. 

7. That the Act of June 7, 1897, section 1 (30 Stats., 
62, 79), contains the following provision : 

And it is hereby declared to be the settled polic 3 r 
of the Government to hereafter make no appropri¬ 
ation whatever for education in any sectarian 
school. 

8. That, in violation of the said provision of the Act of 
June 7, 1897, the said 'Francis E. Leupp, Commissioner 
of Indian Affairs as aforesaid, has made or intends to 
make, for and on behalf of the United States, a contract 
with the Bureau of Catholic Indian Missions of Wash¬ 
ington, D. C., a sectarian organization, for the care, 
education, and maintenance, during the fiscal year end¬ 
ing June 30, 1906, of a number of Indian pupils of the 
said Sioux tribe, at a sectarian school on the said Rosebud 
Reservation, known as the St. Francis Mission Boarding 
School, and in the [said contract has agreed to pay or 
intends to agree to pay to the said Bureau of Catholic 
Indian Missions of Washington, D. C., a certain rate per 
quarter as compensation for every pupil in attendance at 
the said school under the said contract, the said payment 
(which, as the plaintiffs are informed and believe, will 
amount to the sum of Twenty-seven thousand dollars), 
to be made either from the said Sioux treaty fund or from 
the interest of the said Sioux trust fund or from both. 

9. That all payments made to the said Bureau of 
Catholic Indian Missions of Washington, D. C., under the 
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said contract, either out of the said Sioux treaty fund or 
out of the interest of the said Sioux trust fund will be 
payments for education in a sectarian school, and will be 
unlawful diversions of funds appropriated by Congress, 
aud in violation of the above recited provision of the 
Act of June 7, 1897, and such payments will seriously 
deplete the interest of the said Sioux trust fund, to the 
great injury of the plaintiffs and all other members of 
the said Sioux tribe of Indians of the Rosebud Agency, 
and will unlawfully diminish the amount of money 
which should be expended out of the said Sioux treaty 
fund aud the interest of the said Sioux trust fund for 
lawful purposes, for the benefit of the said plaintiffs aud 
all other members of the said Sioux tribe of Indians of 
the Rosebud Agency, and will also unlawfully diminish 
the cash payments which the said plaintiffs and all other 
members of the said Sioux tribe of Indians of the Rose¬ 
bud Agency are entitled to receive per capita out of the 
interest of the said Sioux trust fund. 

10. That the plaintiffs have never requested nor author 
ized the payment of any part of the said Sioux treaty 
fund, or of the interest of the said Sioux trust fund, to 
the said Bureau of Catholic Indian Missions of Washing¬ 
ton, D. C., or any other person or organization whatever, 
for the education of Indian pupils of the said Sioux 
tribe in the said St. Francis Mission Boarding School, or 
any other sectarian school whatever, but have on the 
contrary protested against any use of either of the said 
funds, or the interest of the same, for the purpose of such 
education. 

11. That the plaintiffs have no remedy at law. 
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Wherefore the plaintiffs ask relief, as follows : 

T. That a permanent injunction issue against the saifl 
Francis E. Leupp, Commissioner of Indian Affairs, to 
restrain him from executing any contract with the said 
Bureau of Catholic Indian Missions of Washington, 
D. C., or any other sectarian organization whatever, for 
the support, education or maintenance of any Indian 
pupils of the said Sioux tribe at the said St. Francis 
Mission Boarding School, or any other sectarian 
school on the said Rosebud Reservation or elsewhere, 
and that a permanent injunction issue against the said 
Francis E. Leupp, Commissioner of Indian Affairs, and 
the said Ethan Allen Hitchcock, Secretary of the Interior, 
to restrain them from paying or authorizing the payment 
of, either^by themselves or by any of their subordinate 
officers or agents whatever, any moneys of either the said 
Sioux treaty fund or the interest of the said Sioux trust 
fund, or any other fund appropriated, either by perma¬ 
nent appropriation or otherwise, for the uses of the said 
Sioux tribe, to the said Bureau of Catholic Indian Mis¬ 
sions, of Washington, D. C., or to any other sectarian 
organization whatever, for the support, education, or 
maintenance of any Indian pupils of the said Sioux tribe, 
at the said St. Francis Mission Boarding School or any 
other sectarian school on the said Rosebud Reservation 
or elsewhere. 

II. That a permanent injunction issue against the 
said Leslie M. Shaw, Secretary of the Treasury, the said 
Charles H. Treat, Treasurer of the United States, and the 
said Robert J. Tracewell, Comptroller of the Treasury, 
to restraiu the said Leslie M. Shaw from drawing, and 
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the said Robert J. Tracewell from countersigning, and 
the said Charles H. Treat from paying any warrants in 
favor of the said Bureau of Catholic Indian Missions, of 
Washington, D. C., or any other sectarian organization 
whatever, for the support, education, and maintenance 
of any Indian pupils of the said Sioux tribe, at the said 
St. Francis Mission Boarding School, or any other sec¬ 
tarian school on the said Rosebud Reservation .or elsewhere, 
payable out of any money appropriated, either by per¬ 
manent appropriation or otherwise, for the uses of the 
said Sioux tribe. 

III. General relief. 

Samuel M. Brosius, 
Solicitor for Plaintiffs. 


State op South Dakota, \ 

County of Meyer, j ss ' 

Personally appeared before me, a notary public in and 
for Meyer County, these three, Reuben Quick Bear, Ralph 
Eagle Feather, and Charles Tackett, who after being duly 
sworn state that the facts set forth in the foregoing bill 
from personal knowledge are true, and those stated upon 
information and belief they believe to be true. 

Reuben Quick Bear, 
Ralph Eagle Feather, 
Charles Tackett. 

Sworn and subscribed to before me, a notary public, 
this seventh day of May, 190V? 

J. A. Anderson, 

[seal] Notary Public. 

[J. A. Anderson, Notary Public, 

South Dakota.] 

My commission as notary public expires 1910. 
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IN THE 

SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


Reuben Quick Bear, 

Ralph Eagle Feather and 
Charles Tackett, 

Plaintiffs 

vs. 




Number 


Francis E. Leupp, Commissioner Indian 
Affairs, 

Ethan Allen Hitchcock, Secretary of the 
Interior, 

Leslie M. Shaw, Secretary of the Treas¬ 
ury, 

Robert J. Tracewell, Comptroller of the 
Treasury, 

Charles H. Treat, Treasurer United 
States, 

Defendants. 


Docket 


In Equity. 


Affidavit of Reuben Quick Bear, Ralph Eagle Feather and 

Charles Tackett. 


State op South Dakota, 
County of Meyer , 


} 


ss : 


Reuben Quick Bear, Ralph Eagle Feather and Charles 
Tackett, plaintiffs in the above-entitled cause, being duly 
sworn, depose and say : That neither they nor any of 
them have given permission or authority to any officer of 
the United States, or to any other person to use or expend 
any portion of the treaty funds, trust funds or other 
moneys now due or that may hereafter become due and 
placed to the credit of the Rosebud Band of Sioux In¬ 
dians, in the State of South Dakota, in the Treasury of 
the United States, for the maintenance or support of any 
sectarian or denominational school, or any school except¬ 
ing only such schools as are maintained and conducted 
by the United States. 
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The affiants have been informed and believe the fact 
to be that it is the intention of the officers of the United 
States to divert and use a portion of the funds that may 
be due the Rosebud tribe of Indians as herein mentioned 
for sectarian or denominational schools, petitions pur¬ 
porting to grant the power to make such use of these 
funds having been circulated among and signed by a 
minority of the membership of the said tribe of Indians. 
The affiants further assert that they believe the fact to be 
that over three-fourths of the members of said Indian 
tribe are opposed to having any portion of their said 
funds used for the support or maintenance of any school 
excepting those which are altogether and wholly main¬ 
tained and controlled by the United States, and that 
a protest against such use of their funds has been filed in 
the office of the Commissioner of Indian Affairs, signed 
by these affiants and nine hundred and eighteen other 
adult members of the Rosebud tribe of Sioux Indians to 
which these affiants belong. 

These affiants further state that they have heard read 
the bill filed in the above-entitled cause, and know the con¬ 
tents thereof, and that the facts therein stated upon per¬ 
sonal knowledge are true, and those stated upon informa¬ 
tion and belief they believe to be true. 

Reuben Quick Bear, 
Ralph Eagle Feather, 
Charles Tackett. 

Sworn and subscribed to before me, a notary public, 
this seventh day of May, 1906. 

J. A. Anderson, 
Notary Public. 

[J. A. Anderson, Notary Public, 

South Dakota.] 

My commission as notary public expires 1910. 
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Filed December 21, 1906. 

In the Supreme Court of the District of Columbia. 

No. 26271. 

Reuben Quick bear, Ralph Eagle Feather, and Charles 
Taltcett, on Behalf of Themselves and of Other Members of the 
Sioux Tribe of Indians of the Rosebud Reservation Agency, 
Plaintiffs, 

■vs. 

F. E. Leupp, Commissioner of Indian Affairs; E. A. Hitchcock, 
Secretary of the Interior; Leslie M. Shaw, Secretary of the 
Treasury; Charles PI. Treat, Treasurer of the United States, 
and Robert J. Tracewell, Comptroller of the Treasury, De¬ 
fendants. 


The defendants, by way of answer to the bill heretofore filed; 
against them by the plaintiffs, state as follows: 

1. The defendants admit that the plaintiffs are citizens of the 
United States, and members of the Sioux tribe of Indians, but aver 
that the said Indians are only nominal plaintiffs, the real plaintiff 
being the Indian Rights Association, who have had this suit brought 
for the purpose of testing the validity of the contract hereinafter 
referred to. 


2. The defendants admit that they arc residents of the District 
of Columbia, and are used in this action as Commissioner of Indian 


of the United States, have no interest in the controversy raised by 
the bill, except to perform their duties under the law, and they, 
therefore, as such officers, respectfully submit the validity of the 
contract hereinafter referred to, and the payments there- 
11 under, to the judgment of this honorable court. The real 
defendant in interest is the “Bureau of Catholic Indian Mis¬ 


sions,” a corporation duly incorporated by chapter 363 of the acts 
of Assembly of Maryland for the year 1894, for the object, inter 
alia, of educating the American Indian directly and also indirectly 
by training their teachers and others, especially to train their youth 
to become self-sustaining men and women, using such methods of 
instruction in the principles of religion and of human knowledge 
as may be best adapted to these purposes. 

As the object of the bill tiled is to test the validity of a contract 
made between the Commissioner for Indian Affairs and the said 
“Bureau of Catholic Indian Missions,” and the validity of the pay¬ 
ment of the money thereunder, this answer will set forth the facts 
and the statutes of the United States under which it is contended 
that such contract and the payment of money thereunder are valid. 
1—1786a 
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3. These defendants admit the allegations of paragraph 3 of the 
bill, but the pertinent part of the Sioux Treaty of April 29, I 860 , is 
only partially stated therein. The full statement of that part 01 
the Sioux treaty will be hereinafter made. 

4. These defendants admit the allegations of paragraph 4 oi 

the bill. 

5. These defendants admit the allegations in paragraph 5 ol 
the bill, but aver that though the provision from section 17 of the 
act of March 2, 1889, is correctly stated, as far as it goes, there are 
other portions of said act which should be called to the attention 
of the court, which is accordingly done hereafter in this answer. 

6 . These defendants admit the allegations in paragraph 6 of 
the bill, but aver, that although clause 2 of the act of April, 188(1 
is correctly stated, as far as it goes, there are other provisions of law 

to be called to the attention of the court in this connection, 

12 which is accordingly done in the subsequent part of this 
answer. 

7. These defendants admit the allegations in paragraph 
7 of the bill, but aver that, although the provisions in the act of 
June 7 , 1897, sec. 1, is correctly stated as far as it goes, the section 
is not fully stated, nor are other parts of the act referred to which 
bear directly on the question raised by the bill. 

8 . These defendants admit that within the meaning of the acts 
of Congress the “Bureau of Catholic Indian Missions” is a sectarian 
organization, and the industrial school known as the “St. Francis 
Mission Boarding School,” on the Rosebud Reservation, is a secta¬ 
rian school. 

These defendants further say that a contract was made by and be¬ 
tween F. E. Leupp, Commissioner of Indian Affairs, for and on be¬ 
half of the United States of America, and the “Bureau of Catholic 
Indian Missions,” for the care, education, and maintenance during 
the fiscal year ending June 30, 1906, of 250 Indian pupils of the 
Sioux tribe of Indians, at the industrial school known as St. Francis 
Mission Boarding School, on the Rosebud Reservation, and by such 
contract it was agreed that there should be paid to the “Bureau of 
Catholic Indian Missions” twenty-seven dollars ($27) per quarter 
for every pupil in attendance, provided there should not be paid 
under the contract a sum aggregating more than twenty-seven thou¬ 
sand dollars ($27,000). This amount, according to the contract, 
was to be paid from either or all of the funds of the Sioux tribe of 
Indians, designated technically as “Interest on Sioux Fund,” “Edu¬ 
cation Sioux Nation,” and “Support of Sioux of different tribes, 
subsistence, and civilization,” all of which, however, are embraced 
in the two funds stated in the bill, to wit, the “Sioux Treaty Fund,” 
described in paragraph 4 of the bill and the “Sioux Trust Fund,” 
described in paragraph 5 of the bill. 

13 This contract has been fully performed by the “Bureau 
of Catholic Indian Missions” and there is due to it thereunder 

from the said funds the total amount of twenty-seven thousand dol- 
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lars ($27,000) if the said contract was legally made. This contract 
was approved by the Acting Secretary of the Interior, Mr. Jesse E. 
Wilson, by direction of the President of the United States, hut, by 
the same direction, no payments have been made under it in order 
that the validity of the contract might be determined by the courts 
of the United States. The circumstances under which this contract 
was entered into and approved are hereinafter more fully stated. 

These defendants deny the allegation in paragraph 8 of the bill 
that this contract was made in violation of the act of June 7, 1897, 
or in violation of any other act of Congress. 

9. These defendants admit that payments under this contract will 
be payments for education in a sectarian school, as the term “sec¬ 
tarian school” is defined in the acts of Congress, but they deny that 
said payments will be in violation of the act of June 7, 1897, and 
they further deny that such payments will deplete the interest of 
said “Sioux Trust Fund” to the injury of the plaintiffs and all 
other members of the said Sioux tribe of Indians of the Rosebud 
Agency; and they further deny that such payments will unlawfully 
diminish the amount of money which should be expended out of the 
said “Sioux Treaty Fund,” and the interest of the “Sioux Trust 
Fund” for lawful purposes for the benefit of the plaintiffs and all 
other members of the said Sioux tribe of Indians of the Rosebud 
Agency; and they further deny that said payments will also un¬ 
lawfully diminish the cash payments which the said plaintiffs and 
other members of the said Sioux tribe of Indians of the Rosebud 
Agency are entitled to receive per capita out of the interest of the 

said “Sioux Trust Fund” as alleged in paragraph 9 of said 
14 bill; all of which will more fully and at large appear by the 
detailed statements in this answer hereinafter made. 

10. These defendants admit that the plaintiffs, to wit, the three 
Indians whose names appear as plaintiffs in the caption of this bill, 
have never requested or authorized the payment of any part of the 
Sioux Treaty or Trust Fund to the said “Bureau of Catholic Indian 
Missions,” or any other person or organization whatever for the edu¬ 
cation of Indian pupils of the said Sioux tribe in said “St. Francis 
Mission Boarding School,” or any other sectarian boording school 
whatever, but on the contrary, these defendants admit that the 
said plaintiffs protest against any use of either of the said funds, or 
the interest of the same, for the purpose of such education, as stated 
in paragraph 10 of the bill. 

11. But now these defendants further answering say, that al¬ 
though they have answered in terms all the allegations in all the 
paragraphs of the bill contained, it is necessary for a full under¬ 
standing of the rights of the parties, that all the pertinent facts 
connected with the use of monev under the contract of the United 

V 

States for the education of the Indians in contract schools which are 
sectarian within the meaning of the acts of Congress, should be 
stated, so that in the light of all these facts, only a few of which are 
stated in the bill, the legality of the contract assailed may be ju¬ 
dicially determined. 
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12 . The Catholic Missions Schools were erected many years ago 
at the cost of charitable Catholics, and with the approval of the au¬ 
thorities of the Government of the United States, whose policy it was 
then to encourage the education and civilization of the Indians 
through the work of religious- organizations. Under the provisions 
of the act of 1819, ten thousand dollars. ($10,000) were ap- 

15 propriated for the purpose of extending financial help “to 
such associations or individuals who are already engaged in 

educating the Indians” as may be approved by the War Department. 

In 1820, twenty-one schools conducted by different religious so¬ 
cieties were given eleven thousand, eight hundred and thirty-eight 
dollars ($11,838), and from that date until 1870, the principal 
educational work in relation to the Indians was under the auspices 
of these bodies, aided more or less by the Government. For a long 
time the different denominational schools referred to were aided by 
the Government without any formal contract. 

In 1870, an act of Congress was passed appropriating one hundred 
thousand dollars ($100,000) for the support of Indian schools 
among Indian tribes not otherwise provided for, i. e., among tribes 
not having treaty stipulations providing funds for educational pur¬ 
poses, and these appropriations continued until 1876. Contracts 
were made annually with the mission schools of the different denom¬ 
inations payable out of this appropriation for the education of In¬ 
dian pupils. As to the tribes having funds for educational purposes 
under treaty stipulations, contracts were also made with the mission 
schools of the different denominations payable out of the treaty 
funds. In 1876, Congress began the general appropriation “for the 
support of industrial schools and other educational purposes for the 
Indian tribes,” and these annual appropriations from the public 
moneys of the United States have been — from that time until the 
present. These appropriations always were put in the appropriation 
acts under the heading “Support of Schools”—and from these pub¬ 
lic funds, and, in the discretion of the Commissioner of Indian 
Affairs, from the tribal funds hereinafter explained, wore paid the 
amounts due under the contracts made by the Commissioner of In¬ 
dian Affairs, with the approval of the Secretary of the In- 

16 terior with the various denominational schools for the educa¬ 
tion of Indian pupils. 

Some time before 1895 opposition developed to these contracts 
with denomination schools, on the ground that the public moneys 
of the United States raised by taxation should not be used for educa¬ 
tion in sectarian institutions; and also for other reasons. 

Accordingly there is found in the Appropriation Act of 1894, eh. 
290 (28 Statutes at Large, p.. 311), approved August 15, 1894, in 
that part of the act appropriating the public moneys for the sup¬ 
port of Indian schools and under the heading “Support of Schools,” 
the following: 

“That the expenditure of money appropriated for school pur¬ 
poses under this'act shall be at all times under the supervision and 
direction of the Commissioner for Indian Affairs and in all respects 
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in conformity with such conditions, rules, and regulations as to 
the conduct of and methods of instruction and expenditure of money 
as may, from time to time, be prescribed by him, subject to the 
approval of the Secretary of the Interior. 

“Provided, that the Secretary of the Interior is hereby directed 
to inquire into and investigate the propriety of discontinuing con¬ 
tract schools and whether, in his judgment, the same can be done 
without detriment to the education of Indian children, and that he 
submit to Congress, at the next session, the result of such investiga¬ 
tion, including an estimate of the annual cost, if any, of substituting 
Government schools for contract schools, together with such recom¬ 
mendations as he may deem proper.” 

In his annual report for the fiscal year ending June 30,. 1894, 
the Secretary of the Interior said: 

“The contract schools are now the subject of general discussion. 
I agree fully with those who oppose the use of public money 

17 for the support of sectarian schools. But this question should 
be considered practically. The schools have grown up. 

Money has been invested in their construction at a time when they 
were recognized as wise instrumentalities for the accomplishment 
of good. I do not think it proper to allow the intense feeling of 
opposition to sectarian education, which is showing itself all over the 
land, to induce the Department to disregard existing conditions. 
"We need the schools now, or else we need a large appropriation to 
build schools to take their place. 

“It would scarcely be just to abolish them entirely—to abandon 
instantly a policy so long recognized. My own suggestion is that 
they should be decreased at the rate of not less than 20% a year. 
Thus, in a few years more, they would cease to exist, and during 
this time the Bureau would be gradually prepared to do without 
them, while they might gather strength to continue without Govern¬ 
ment aid. This is the policy which is now controlling the Depart¬ 
ment. and, unless it is changed by legislation, it will be continued. 
The decrease in the appropriation for the present fiscal year is 20%.” 

Congress, in pursuance of this recommendation, introduced for 
the first time in the Appropriation Act of 1895, ch. 188 (28 Stat. at 
Large, 888), a limitation on the use of public money in sectarian 
schools. 

The act appropriates, under the heading “Support of Schools,” of 
the public moneys of the United States ‘Tor the support of Indian 
day and industrial schools and for other purposes” . . . $1,- 

164,350.” . . . 

“Provided, that the Secretary of the Interior shall make contracts, 
but only with the present contract schools, for the education of 
Indian pupils during the fiscal year ending June 30th, 1896, to an 
extent, not exceeding 80% of the amount so used in the fiscal 

18 year 1895, and the Government shall, as early as practicable, 
make provision for the education of Indians in Government 

schools ^ < 

(See 28 Stat. at Large, p. 903.) 
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Congress, in the Indian Appropriation Act of 1896, eh. 398, ap¬ 
propriated from the public moneys of the United States, under the 
head “Support of Schools,” “for support of Indian day and in¬ 
dustrial schools and for other educational purposes,” . . . $1>- 

235,000.” . . . and then as a qualification upon the appro¬ 

priation, and following immediately thereupon, under the same 
heading, “Support of Schools,” occurs the following language in 
the act: 

“And it is hereby declared to be the settled policy of the Govern¬ 
ment to hereafter make no appropriation whatever for education in 
any sectarian school. Provided, that the Secretary of the Interior 
may make contracts with contract schools and apportioning, as near 
as may be, the amount so contracted for among schools of various 
denominations for the education of Indian pupils during the fiscal 
year 1897, but shall only make such contracts at places where non- 
sectarian schools can not be provided for such Indian children, and 
to an amount not exceeding 50% of the amount so used for the fiscal 
year 1895.” 

(See 29 Stat. at Large, p. 345.) 

Congress, in the Indian Appropriation Act of 1897, ch. 3, ap¬ 
propriated from the public moneys of the United States, under the 
head of “Support of Schools,” “for support of Indian day and in¬ 
dustrial schools, and for other educational purposes . . . $1,- 

200,000 . . .” and then as a qualification upon this appropria¬ 

tion, and following immediately thereupon, under the same head¬ 
ing, “Support of Schools,” occurs the following language: 

“And it is hereby declared to he the settled policy of the Govern¬ 
ment to hereafter make no appropriation whatever for cdu- 
19 cation in any sectarian school. Provided, the Secretary of 
the Interior may make contracts with contract schools, ap¬ 
portioning as near as may be the amount so contracted for among 
schools of various denominations for the education of Indian pupils 
during the fiscal year 1898, hut shall only make such contracts at 
places where nonsectarian schools can not be provided for such 
Indian children, and to an amount not exceeding 40% of the amount 
so used for the fiscal year 1895.” 

(See 30 Stat. at Large, p. 79.) 

Congress, in the Indian Appropriation Act of 1898, ch. 545, ap¬ 
propriated from the public moneys of the United States, under the 
head of “Support of Schools” “for support of Indian day and indus¬ 
trial schools, and for other educational purposes, . . . $1,100,000 
. . . Provided, that the Secretary of the Interior, may make 

contracts with contract schools apportioning as near as may be the 
amount so contracted for among schools of various denominations 
for the education of Indian pupils during the fiscal year of 1899, 
hut shall only make such contracts at such places w-ere nonsectarian 
schools can not be provided for such Indian children, and to an 
amount not exceeding 30% of the amount so used for the fiscal vear 
1895.” 

(See 30 Stat. at Large, p. 587.) 
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Congress, in the Indian Appropriation Act of 1899, ch. 324, ap¬ 
propriated from the public moneys of the United States, under the 
head of “Support of Schools,” “for support of Indian day and in¬ 
dustrial schools, and for other educational purposes, . . . 

$1,100,000, . . . Provided, that the Secretary of the Interior 

may make contracts with contract schools, apportioning as near as 
may be the amount so contracted for among schools of vari- 
20 ous denominations for the education of Indian pupils during 
the fiscal year 1900, but shall only make such contracts at 
places w-ere nonsectarian schools can not be provided for such 
Indian children, and to an amount not exceeding 15% of the amount 
so used for the fiscal year 1895, the same to be divided proportion¬ 
ately among the said several contract schools, this being the final 
appropriation for sectarian schools.” 

(30 Stat. at Large, p. 942.) 


The several Indian annual Appropriation Acts since 1899, to wit, 
beginning with 1900 to the present time, contain under the head 
of “Support of Schools” simply a general appropriation of public 
moneys “for the support of Indian and industrial schools, and for 
other educational purposes,” without any proviso in any of‘them 
respecting contracts with sectarian schools, or without any. statement 
in any of them of the policy of the Government with respect to the 
sectarian schools. 

It will be observed that the phrase, “and it is hereby declared to 
be the settled policy of the Government to hereafter make no ap¬ 
propriation whatever for education in any sectarian school,” which 
is cited and relied on in paragraph 7 of the bill, is found only in 
the Indian Appropriation Acts of 1896 and 1897, and in no prior 
or subsequent acts of Congress.; that in these two acts it is a limita¬ 
tion on the appropriation of public moneys, and is found only under 
the heading “Support of Schools,” under which the public money 
of the United States is appropriated for support of Indian schools, 
and does not occur in any other part of these acts of Congress. 
These defendants, therefore, submit, that this statement of policy, in 
so far as it can now have any legal effect, was intended only to apply 
to appropriations of public moneys for education in sectarian schools; 

and inasmuch as the appropriation of public moneys for 
21 these purposes was being reduced from year to year by a per¬ 
centage which would make the last appropriation to be for 
the fiscal year ending June 30, 1900, there was no necessity for re¬ 
peating the phrase containing the policy of the Government in any 
acts after 1897. The cessation of the appropriation from the public 
moneys for education in the sectarian schools, was treated as the 
accomplishment of the purpose contained in the statement of the 
policy found in the acts of 1896 and 1897. 

The above paragraph contains all the matter pertinent to the ap¬ 
propriation of public moneys for the support of education in sec¬ 
tarian schools. These appropriations ceased with the Indian Ap¬ 
propriation Act of 1899, have never been made since, nor is anyone 
asking that they should be made, or that any public moneys of the 
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United States raised by taxation should bo employed for Such 
purposes. 

13. But these defendants, further answering, say that entirely 
separate and apart from the public moneys, which, as stated in 
paragraph 12 of this answer, were appropriated until 1899 for edu¬ 
cation in sectarian schools, there are other funds known as “Tribal 
Funds” which may be applied for these purposes. These funds 
these defendants respectfully submit are not public moneys but 
really belong to the Indians themselves, and it is the purpose of this 
paragraph of this answer to give a general account of these funds, 
and a particular account of the “Tribal Funds” of the Sioux In¬ 
dians which are directly in controversy in this ease will be given in 
the next paragraph. 

These “Tribal Funds” may be roughly grouped into two classes: 

(a) Where cessions of land or other property have been made by 
the Indians, and in consideration thereof a certain sum of 

22 money is deposited in the Treasury of the United States, 
which is used for the Indians in the discretion of the Secre¬ 
tary of the Interior. These arc called “Trust Funds.” 

( b) Where cessions of land or other property have been made by 
the Indians under treaties, and in consideration therefor the Govern¬ 
ment- of the United States has by treaty bound itself to furnish money 
for the civilization and education of the Indians. These are called 
“Treaty Funds.” • 

Examples of these funds are as follows: 

Menominee Fund: Interest, $7,651.96 per annum (Treaty of 
1848, Art. 5, 9 Stat. at Large, 952). 

Menominee Log Fund: Interest, $76,313.98 per annum (Act of 
March 22, 1882, 22 Stat. at Large, 30; Act of June 12, 1890, 26 
Stat. at Large, 146). 

Osage Fund: Interest, $416,371.95 per annum (Treaty 1865, Art. 
2, 14 Stat. at Large, 687; Act July 15th, 1870, 16 Stat. at Large, 
362; Act of June 16, 1880, 21 Stat. at Large, 292). 

Osage Fund: Interest on $69,120, 5% (Treaty Jan. 2d, 1S25, for 
educational purposes per Senate resolution, Jan. 9, 1838, 7th Stat. 
at Large, 242). 

The yearly amounts provided for the Indians under treaties are 
annually appropriated in the Indian Appropriation Acts, not iu 
that part of the act under the title “Support of Schools” which ap¬ 
propriated the public money of the United States, but under the 
heading “Fulfilling Treaty Stipulations with and support of Indian 
Tribes,” for although formally appropriated the moneys ai*o not 
regarded as the moneys of the United States, but moneys belonging 
to the Indians, due to them under treaties in consideration of their 
cession of lands and other rights. 

But inasmuch as according to Indian custom, the property is 
held in common, and inasmuch as the Indians are regarded 

23 as wards of the nation, the money is not distributed per 
capita, but is expended for them, and for their benefit and 

advantage, under the discretion of the Secretary of the Interior. 
For some of the laws conferring this discretion, see 14th Stat., 687; 
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16 Stat., 362; 21 Stat., 292; 22 Stat., 30; 25 Stat., 895; 26 Stat., 146, 
344. 

14. As to the “Sioux Funds” directly in controversy, the facts 
are as follows: 

On March 2, 1889, the act of Congress of 1889, ch. 405, was ap¬ 
proved. This was entitled “An Act to divide a portion of the reser¬ 
vation of the Sioux Nation of Indians in Dakota into separate reser¬ 
vations, and to secure the relinquishment of the Indian tribe to the 
remainder.” Under this act, the Indians made certain cessions of 
land, and in partial consideration therefor it was provided in section 

17 of the act as follows: 


“And in addition thereto, there shall be set apart out of any sum 
in the Treasury not otherwise appropriated, the sum of three million 
dollars, which said sum shall be deposited in the Treasury of the 
United States to the credit of the Sioux Nation of Indians as a per¬ 
manent fund, the interest on which at five per cent, per annum shall 
be appropriated under the direction of the Secretary of the Interior 
to the use of the Indians receiving rations and annuities upon the 
reservations created by this act in proportion to the number that shall 


so receive rations and annuities at the time that this takes effect, as 
follows: One-half of said interest shall be so expended for the promo¬ 
tion of industrial and other suitable education among the said In¬ 
dians, and the other half for such purposes, including reasonable 
cash payments per capita, as in the discretion of such Secretary, 
shall, from time to time, most contribute to the advancement of said 
Indians in civilization and self-support.” 

25 Stat. at Large, 895. 


This is the fund called the “Sioux Trust Fund” in the 


fifth paragraph of this bill. 

The method of the payment of the interest on this fund was 
changed in 1880 by the act of 1880, chapter 41, as follows : 

“ The Secretary of the Interior be, and he is hereby authorized to 
deposit in the Treasury of the- United States, any and all sums now 
held by him, or which may hereafter be received by him, as Secre¬ 
tary of the Interior and trustee of various Indian tribes, on account 
of the redemption of United States bonds or other stocks and securi¬ 
ties belonging to the Indian Trust Fund, and all sums received on 
account of sales of Indian trust lands, and the sales of stocks lately 
purchased for temporary investment whenever he is of the opinion 
that the best interests of the Indians will be promoted by such de¬ 
posits in lieu of investments, and the United States shall pay interest 
semi-annually from the date of deposit of any and all such sums in 
the United States Treasury, at the rate per annum stipulated by 
treaties, or prescribed by law and such payments shall be made in 


the usual manner, as each may become due, without further appro¬ 
priation by Congress” 

This provision is partially cited in the bill in paragraph 6. 

15. Under a treaty between the United States and different tribes 
of Sioux Indians made on April 29, 1868 (15 Stat. at Large, 635), 
these Indians made large cessions of land and other rights, and in 
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partial consideration therefor, the United States agreed with them 

as follows: _ ' 

“Art. VII. In order to insure the civilization of the Indians enter¬ 
ing into this treaty, the necessity of education is admitted, especially 
of those as are or may he settled on said agricultural reservations, 
and they, therefore, plcdgo themselves to compel their children, 
male and female, between the ages of six and sixteen years, 
25 to attend school, and it is hereby made the duty of the agent 
for said Indians to see that this stipulation is strictly complied 
with, and the United States agrees that for every thirty children 
between said ages who can be induced or compelled to attend school, 
a house shall be provided and a teacher competent to teach the ele¬ 
mentary branches of our English education shall be furnished who 
will reside among said Indians and faithfully discharge his or her 
duties as a teacher. This provision of this, article to continue for 
not less than twenty years.” 


and upon full compliance with each and every obligation assumed 
by the said Indians, the United States does agree to provide all neces¬ 
sary aid to assist the said Indians in the work of civilization to fur¬ 
nish to them schools and instructions in mechanical and agricul¬ 
tural arts as provided by the treaty of 1868.” 

By the seventeenth section of the act of 1889, ch. 405 (25th Stat., 
at Large, 894), it was provided— 

“ that the 7th article of the said treaty of April 29th, 1868, securing 
to said Indians the benefit of education, subject to such modifications 
as Congress shall deem most effective to secure said Indians equiva¬ 
lent benefits of such education, shall continue in force for twenty 
vears from and after the act shall take effect.” 

By the act of 1905, ch. 1479 (38 Stat. at Large, p. 1048), en¬ 
titled— 

“An act making appropriations for current and contin- 
26 gent expenses of the Indian Department and for fulfilling 
treaty stipulations with various Indians tribes for the fiscal 
year ending .Tune 30th, 1906, and for other purposes”— 
it was provided under the heading “Fulfilling Treaty Stipulations 
with and Support of Indian Tribes” as follows: 

“ For support of and maintenance of day and industrial schools, 
including erection and repairs of school buildings in accordance 
with art. 7 of the treaty of April 29th, 1868, which article was con¬ 
tinued in force for twenty years by sect. 17 of tho act of March 2, 
1889, $225,000.” 

A similar appropriation has been annually made for many years 
back in the Indian Appropriation Acts. 

This is the “Treaty Fund” in dispute, referred to in the 4th 
paragraph of the hill. 

These defendants respectfully represent that this “Treaty Fund” 
does not differ from the “Trust Fund” in the main point that it is 
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money belonging to the Indians and not public money of the United 
States. 

Both funds arise from cessions made by the Indians of lands and 
other rights. The one is a specific sum of which the United States 
is a trustee for the Indians; the other is an obligation payable in 
instalments under the agreement of a treaty. 

These defendants, therefore, respectfully submit that as to both 
of these funds there is nothing to prevent the Secretary of the In¬ 
terior from using them in his discretion, and especially from using 
them as the real owners thereof desire and request. 

16. Prior to 1900, the sectarian schools were aided by appropria¬ 
tions from the public moneys, and in the discretion of the Secretary 
of the Interior, from the tribal funds just described. 

In 1900, not only the public appropriations ceased, a's 

27 has been heretofore shown, but all aid from the tribal funds 
also ceased, except as to the Osage Treaty and trust funds 

hereinbefore referred to. At the request of the Osage Indians, their 
treaty funds have been annually and uninterruptedly applied to the 
Catholic mission schools under annual contract with the Commis¬ 
sioner of Indian Affairs, approved by the Secretary of the Interior. 
With the exception of the Osage funds, no “Tribal Funds” were 
applied to education in denominational schools from 1900 to 1904. 

In the meantime application was made to President McKinley 
by the “Bureau of Catholic Indian Missions” for the revocation of 
the “Browning Ruling” and the use of “Tribal Funds” for the edu¬ 
cation of the Catholic Indian children in Catholic schools. 

On September 30, 1896, the then Commissioner of Indian Affairs, 
T). M. Browning, in answer to the question, “whether parents of In¬ 
dian children have the right to decide where their children shall 

f o 

attend school, said: 

“ It is your duty first to build up and maintain the Government 
day schools as indicated in your letter, and the Indian parents have 
no right to designate which school their children shall attend.” 

This was the “Browning ruling.” It was ordered abrogated by 
President McKinley in 1901, and some eight months after, to wit, 
January 17, 1902, it was formally abrogated by the Commissioner 
of Indian Affairs with the approval of the Secretary of the Interior. 

The question of the use of the “Tribal Funds” was referred by 
President McKinley to the Secretary of the Interior, and by him to 
the Commissioner of Indian Affairs, who decided adversely to the 
appropriation on February 12, 1901. 

17. On or about January 1, 1904, the matter of the ap- 

28 plication for the use of “Tribal Funds” for the education of 
Indian children in Mission Schools was brought to the atten¬ 
tion of President Roosevelt by the “Bureau of Catholic Indian Mis¬ 
sions,” who urged that, the Indians should be allowed to use their 
own money in educating their own children in the schools of their 
choice. 

President Roosevelt took up the matter on January 22, 1904, at a 
meeting in the. executive office of the White House at which were 
present the Attorney-General (Mr. Knox) and Mr. Russell, of the 
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Department of Justice, and Secretaries Hitchcock, Cortelyou and 
Wilson, and Postmaster-General Payne. The President was legally 
advised that, notwithstanding the declaration of Congressional in¬ 
tent not to make appropriations in the future of public moneys of 
the American people for sectarian institutions, the previous laws 
giving the Secretary of the Interior discretion to use certain moneys 
of the Indians held in trust, in any way that he might see fit, includ¬ 
ing assistance to sectarian schools, were not repealed, and conse¬ 
quently his discretion remained. 

The President decided that inasmuch as the legal authority existed 
to grant the request of the Indians, they were entitled as a matter 
of moral right to have the moneys coming to them used for the edu¬ 
cation of their children as the schools of their choice. 

A full and detailed statement of the action of the President in 
1904 is set forth in his letter of February 3, 1905, which, with its 
enclosure, is herein set out at length: 


“ The White House, 
Washington, February 3, 1905. 

The Secretary of the Interior: 

». 

I have received from you the letter of the Commissioner of Indhui 
Affairs, of January 31, 1905, in relation to the inquiries of the Hon. 

James S. Sherman as to the authority for granting contracts 
29 for education of Indians in denominational schools. This 
letter of the Commissioner of Indian Affairs asks that, the 
general questions raised in Mr. Sherman’s letter of January 23rd bo 
united with the especial question raised by the Commissioner in his 
letter of January 21st and presented to the President for submission 
to the Attorney-General. 

The letter of January 21st, concerning the payment of a claim 
filed in the Office of Insular Affairs in connection with tho contract 
with St. Labre School, on the Tongue River Reservation, stands by 
itself and will he submitted to the Attorney-General for his con¬ 
sideration and report. 

As regards the general question, I have received from the Attorney- 
General, under date of February 2, a letter, a copy of which is en¬ 
closed. Early in 1902. petitions on behalf of various Catholic and 
Episcopal schools were brought to my attention by certain ecclesias¬ 
tics and laymen, who requested the Interior Department to distrib¬ 
ute the rations and annuities through the mission schools of their 
several churches when the children were in the care of those schools. 
The Attorney-General decided that this request was illegal and could 
not properly be granted. Over a year afterwards the request was 
made, originally oil behalf of certain Catholic schools in 1903, also 
on behalf of a Lutheran school in 1904, that where there were In¬ 
dian moneys held in trust for the Indians by the Secretary of the 
Interior, the interest on these Indian moneys being distributed 
among the individual Indians or in such other ways as the Secretary 
of the Interior might direct, and where certain of the Indians pe¬ 
titioned that the moneys so distributed to them should be used for 
the support of the particular denominational school which they 


FRANCIS E. LEUPP, COMMISSIONER, ETC., ET AL. 28 

desired their children to attend, this petition should be granted. 
The question raised was of course wholly different from that orig¬ 
inally raised on behalf of the Episcopal Church and of the Catholic 
Church. 

This new request was submitted to the Department of 

30 Justice, and the Department decided, as set forth in the 
accompanying report, that the prohibition of the law as to 

the use of public moneys for sectarian schools did not extend to 
moneys belonging to the Indians themselves, and not to the public, 
and that these moneys belonging to the Indians themselves might 
be applied in accordance with the desire of the Indians for the sup¬ 
port of the schools to which they were sending their children. There 
was, in my judgment, no question that, inasmuch as the legal au¬ 
thority existed to grant the request of the Indians, they were en¬ 
titled as a matter of moral right to have the moneys coming to them 
used for the education of their children as the schools of their choice. 
Care must be taken, of course, to see that any petition by the Indians 
is genuine, and that the money appropriated for any given school 
represents only the pro rata proportion to which the Indians making 
the petition are entitled. But if these two conditions are fulfilled, 
it is, in my opinion, just and right that the Indians themselves 
should have their wishes respected when they request that their own 
money—not the money of the public—be applied to the support of 
certain schools to which they desire to send their children. The 
practice will be continued by the Department unless Congress should 
decree to the contrary, or. of course, unless the courts should decide 
that the decision of the Department of Justice is erroneous. 

It is, however, greatly to be desired that the bill introduced by 
Representative Lacey and providing for permission to allot these 
annuities in severalty to the Indians, exactly as is now done with 
land, should be enacted into law. Its enactment and administration 
would prevent the raising of any question of this character, for each 
individual Indian would then be left free to use the money to which 
he is entitled outright on his own initiative instead of having it used 
for him by the Secretary of the Interior in consequence of his pe¬ 
tition. I earnestly hope that Congress will at once enact this bill 
into law. 

31 The special case of the St. Labre school stands by itself, the 
question being whether the contract entered into is one au¬ 
thorized by the finding of the Department of Justice in January, 
1904, or whether it is one of those cases forbidden under the decision 
of the Department of Justice of January, 1902. The Attorney- 
General will speedilv report the category in which this ease comes. 

THEODORE ROOSEVELT/’ 

Enclosure. 

“ Department op Justice, 
Washington, February 2nd , 1905. 

Sir: By your direction I submit a statement of what occurred in 
January, 1904, concerning your decision to permit the use of the 
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interest upon certain funds held in trust by the United States for the 
support of sectarian schools. 

The question was raised whether a certain declaration of Congress 
in appropriating for Indian day and industrial schools precluded 
the uso of the funds in question in that way, and Mr. Russell, of this 
Department, received « note front Secretary Hitchcock, dated Jan¬ 
uary 19, 1904: 

‘ The President has requested me to inform you that there will be 
a meeting at the Executive office of the White House at 8 p. m., on 
Friday next (22nd) to confer with reference to certain Indian mat¬ 
ters recently brought to your notice, at which meeting the President 
requests your presence. 5 


The Attorney-General (Mr. Knox) and Mr. Russell, who had 
been considering the question, proceeded to the meeting, at which 
were present Secretaries Hitchcock, Covtelyou, and Wilson and 
Postmaster-General Payne. On behalf of the Attorney-General, a 
memorandum was submitted in favor of the legality of the use of 
the funds, and Secretary Hitchcock submitted a letter from the 
Commissioner of Indian Affairs. Thereupon the question was dis¬ 
cussed at length and left for your determination. 

32 Besides the memorandum referred to, there was a long one 
giving the reasons for the conclusion reached by the Attorney- 
General, the substance of which Mr. Russell stated. 

The brief memorandum which was left with you was as follows, 
as appears by a copy retained at the Department of Justice: 

‘ Partial list of Indian funds in the Treasury in trust for par¬ 
ticular tribes, a portion of the interest on which funds may be used 
for educational purposes by the Secretary of the Interior under 
authority of the act of April 1, 1880 (21 Stab, 70), and other acts, 
without appropriation by Congress.’ 

These funds can be used for sectarian schools, but it would be well 
to do that otherwise than under contracts. 

(1) Menominee fund: Interest, $7,051.90 per annum. (Treaty 
of 1848. art. 5, 9, Stat. L., 952). 

(2) Menominee log fund: Interest, $70,313.98 per annum. (Act 
of Mar. 22, 1882, 22 Stat. L., 30; act of June 12, 1890, 20 Stat. L., 


146). 


(3) Osage fund: Interest, $410,371.95 per annum. (Treaty of 
1865, art. 2, 14 Stat. L„ 687; act of July 15, 1870, 16 Stat, L., 362; 
act of June 16, 1880, 21 Stat. L., 292. 


(4) Sioux, $3,000,000 fund: Interest, $150,000 per annum. 
(Act of Mar. 2. 1889, 25 Stat, L., 895.) 

The long memorandum (23 pages of typewriting) discussed the 
question substantially as follows: 

It explained the history of educational work by the Government 
among the Indians before 1873, under act. of March 8, 1819, ap¬ 
propriating $10,000 to be a permanent annual fund without rcap- 
propriation for the employment of teachers among the Indians. It 
explained the beginning of the contract system under President 
Grant, which had not existed under the act of 1818, and began after 
the act of 1870 appropriating $100,000 for the support of Indian 
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schools among Indian tribes not. otherwise provided for, i. e., among 
the tribes not having treaties containing stipulations providing 
funds for educational purposes. It showed the beginning 
33 of the general annual appropriations for Indian schools in 
187G ‘for the support of industrial schools and other educa¬ 
tional purposes for the Indian tribes,’ that this appropriation, gradu¬ 
ally increasing in amount, has practically continued until the present 
time; it set forth the language of the current appropriations of pub¬ 
lic money for Indian day and industrial schools, and the declaration 
of Congress following as a proviso of that language, viz: That it is 
‘the settled policy of the Government to hereafter make no appro¬ 
priation whatever for education in any sectarian school,’ and a sub¬ 
sequent declaratory proviso in the appropriation act for 1899, viz:- 
‘This being the final appropriation for sectarian schools’ (30 Stat. 
L., 942). It then took up the question of the effect of the declara¬ 
tion of Congress as to which Senator Vest said — debate (Cong. Rec., 


vol. 31, 3074): 

‘ This drastic declaration in this bill declaring that Congress, of 
the United States will not make any appropriation to a sectarian 
school of any denomination does not meet my concurrence.’ 

It argued from the second declaration abovo quoted and other 
things that the word ‘appropriation’ meant Congressional appro¬ 
priation. and that, wliat Congress declared was that Congress itself 
would not thereafter make appropriations to support sectarian 
schools, and not- that the Secretary of the Interior was forbidden to 
‘appropriate’ funds for that purpose under pre-existing laws. It 
quoted the reports of the Commissioner of Indian Affairs, Mr. Mor¬ 
gan, of 1891 and 1892, to show that the evil complained of by. the 
opponents of Government aid to sectarian schools was that ‘it is 
contrary to the letter and spirit of the Constitution of the United 
States, and utterly repugnant to our American institutions and our 
American history 1 to take from the public moneys funds for the sup¬ 
port, of sectarian institutions,’ and ‘that no moneys from the public 
treasury should be devoted to sectarian or church institutions.’ 
34 It confirmed this idea that, it was the use of public moneys 
of the United States or of the American people that was ob¬ 
jected to by quoting the language of the Indian appropriation act 
of 1894 (28 Stat., 311), and a report, of Secretary IToke Smith, of 
December 13th, 1894 (IT. Ex. Doc. No. 107, 53rd Cong., 3rd sess.), 
in which he said: ‘I agree fully with those who oppose the use of 
public money for the support of sectarian schools.’ It quoted the 
debates in Congress (53rd'Cong., 3rd sess., Cong. Rec. vol. 27, pp. 
2505, 994, 995j 1114, 2499, 2541, 2543, 2544; 54th Cong., 1st sess., 
Cong. Dec., vol. 28, pp. 1983, 2082, 2080, 2084) to show that the 
intention of Congress was to reduce the regular appropriation of 
public funds so as to got. rid of contract schools aided by that ap¬ 
propriation of money belonging to the American people. It further 
showed that in the ease of the Osage schools and mission schools on 


the Sac and Fox reservations in Oklahoma, Indian trust funds con¬ 
tinued to be used and the contract system applied to them (Rept. 
Com. Ind. Aff., 1898, p. 17) after the declaration of Congress. 
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The argument of the memorandum briefly was that, notwithstand¬ 
ing the declaration of Congressional intent not to make appropria¬ 
tions in the future of pubiic moneys of the American people for 
sectarian institutions, the previous laws giving the Secretary of the 
Interior discretion to use certain moneys of the Indians held in trust 
in any way that he might sec fit, including assistance to sectarian 
schools, were not repealed, and consequently his discretion remained. 
For some of these laws, see 14 Stat., 087; 16 Stat., 362; 21 Stat., 292; 
22 Slat., 30; 25 Stat., 895; 26 Stat.., 146; id., 344. 

This was the legal advice given to you as to your authority to 
continue the use of the interest on certain Indian trust funds. It 
appeared in (he discussion that some of the Indian tribes desired such 
use of their own moneys, and various reasons were given to show 
the advantage of continuing to support certain existing sec- 
35 tarian schools on account of their efficient, work or special 
beneficial influence; but with these considerations the De- 
partment of Justice was not especially concerned. 

Respectfully, W. H. MOODY, 

A ttorney-G eneral. 

The President.” 


Accordingly the following contracts were made by the United 
States with various sectarian organizations for the education of 
Indian children from “Tribal I 
June 30, 1905: 


“Tribal 

Funds” 

for the fiscal yeai 

ending 

Denoin illa¬ 
tion. 

Pupils. 

Tribe. 

Rate per 
annum. 

Total for 
year. 

Catholic... 

170 

Menominee.. 

$ios 

$18,360 

Catholic... 

75 

Osage. 

125 

9,875 

Catholic . 

05 

()sage. 

125 

8,125 

Catholic... 

155 

Sioux. 

1 OS 

7,020 

Catholic... 

200 

Sioux. 

108 

21,000 

Catholic.. * 

250 

Sioux. 

108 

27,000 

Catholic... 

00 

X o r th e r n 

108 

0,480 



Cheyenne. 



Catholic... 

10 

Quapaw . 

50 

500 

Lutheran.. 

40 

Menominee,, 

108 

4,320 


935 



$102,780 


Name of School. 


St. Joseph. 

St. Louis. 

St. John. 

Immaculate Conception 

Holy Rosary. 

St. Francis.". 

St. Labre.. 


St. Mary. 

Zoas’ Hoarding School.. 


Total. 


In June, 1905, the Commissioner of Indian Affairs was notified 
by the “Bureau of Catholic Indian Missions” that it was prepared 
to care for and educate during the fiscal year ending June 30, 1906, 
Indian pupils at the several schools carried on by it among the Sioux, 
Menominee, Osage. Northern Cheyenne, and Quapaw tribes upon 
the same ter ms and conditions as stipulated in its contracts for car¬ 
rying on these schools for the fiscal year 1905 and requested that it 
bo granted a renewal of the contracts in question, payable 
36 in each case from the trust and treaty funds of the tribe 
among which the school is located for (lie twelve months 
beginning July 1, 1905. 
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To this application the Commissioner replied that the request 
would receive careful consideration; that the applicability of the trust 
and treaty funds had been submitted to the proper authorities for 
a definite determination and indicated how petitions should be pre¬ 
pared, and the safeguards under which the signature of the Indians 
should be made. Petitions were duly filed, signed under all these 
safeguards, by the Catholic Indians. 

In the meantime, the schools were opened at the usual time and 
instruction given to the required number of pupils in the confidence 
that the contracts applied for would be renewed. 

The Attorney-General not having rendered any decision in the 
matter, the President, by a letter dated December 23, 1905, addressed 
to the Commissioner of Indian Affairs, after quoting a part of his 
letter of February 3, 1905, hereinbefore referred to, said: 

“ There are two kinds of Indian funds involved in this matter. 
One is the trust fund, which requires no appropriation by Congress, 
and which clearly is to be administered as the Indians themselves 
request. As regards this fund you will treat it on the assumption 
that the Indians have the right to say how it shall be used, so far as 
choosing the schools to which their children are to go is concerned; 
and each Indian is a tribe to be credited with his pro rata share of 
the funds which you will apply for him to the Government school 
where that is the school used, or to the church school where that is 
the school used, instead of segregating any portion of the fund for 
the support of the Government, school and prorating the balance. 

“ The other fund consists of moneys appropriated by Congress in 
pursuance of treaty stipulations. As to these moneys it is uncer¬ 
tain as to whether or not the prohibition by Congress of their 
37 application for contract schools applies—that is, whether or 
not wo have the power legally to use these moneys as we 
clearly have the power to use the trust funds. It appears that cer¬ 
tain of the contract schools are now being run in the belief that my 
letter quoted above authorized the use of the treaty funds. It 
would be a great hardship, in the absence of any clearly defined law 
on the subject, to cut them off at this time arbitrarily, and inasmuch 
as there is a serious question involved, I direct that until the close 
of the fiscal year these schools be paid for their services out of the 
moneys appropriated by Congress in pursuance of treaty obligations, 
on the same basis as the schools paid out of the trust funds—always 
exercising tho precautions directed in my letter of February 3rd, 
1.905, ‘to' see that any petition by the Indians is genuine, and that 
tho money appropriated for any given school represents only the 
pro rata proportion to which the Indians making the petition are 
entitled.’ But no new contracts are to be entered into for such pay¬ 
ments after the close of the present fiscal year, unless there is au¬ 
thorization by Congress or some determination by the courts.” 

Accordingly, the contracts for the fiscal year ending June 30, 
1905, hereinafter set forth, were renewed for the fiscal year ending 
June 30, 1906, the new contracts being executed as of July 1, 1905. 

The sendees have been performed under all these contracts and 
the money paid in all of them, except under the contract with the 

3—1786a 
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“Bureau of Catholic Indian Missions” for the education of 250 In¬ 
dian pupils at St. Francis Mission School on the Rosebud Reserva¬ 
tion. The payment of the $27,000 which is due under this con¬ 
tract has been withheld pending the decision by this honorable court 
as to validity of the contract and the appropriation of tribal funds 
for such purposes. 

38 18. And these defendants, specifically answering as to the 

contract in dispute, say: 

That it is a contract made between F. E. Leupp, Commissioner 
of Indian Affairs, for and on behalf of the United States of America 
and the “Bureau of Catholic Indian Missions,” executed as of July 
1, 1905, for the care, education, and maintenance of 250 Indian 
pupils at the St. Francis Mission School, Rosebud Reservation, South 
Dakota, at $108 per capita, per annum, amounting to $27,000. The 
contract was approved by Jesse E. Wilson, acting Secretary of the 
Interior. 

Application for the contract was made by the “Bureau of Catholic 
Indian Missions” on June 0, 1905. 

On March 20, 1906, a petition duly and genuinely signed by 212 
members of the Sioux tribe of Indians of the Rosebud Agency, 
South Dakota, was filed asking that the said contract applied for bo 
entered into with the Bureau. 

The payments under the contract were to be made from the “Sioux 
Trust Fund” and the “Sioux Treaty Fund,” as hereinbefore de¬ 
scribed. in the discretion of the Commissioner of Indian Affairs. 

There arc 4.986 Indians on the r'olls of the Rosebud Reservation, 
•and the amount of tribal income applicable to education, in the dis¬ 
cretion of the Commissioner, is— 

$250,047.90, or a per capita/ of $50.15. 

The 212 petitioners represent 669 shares, or $33,550.35, and of 
this, they ask that $27,000 be used for the education of their children 
in St. Francis Mission School. The following table will represent 
the pro rata shares in these tribal funds, and the per capita/ share: 


4,986 Indians, 

669 shares 
Petitions, 

4,317 Petitions (non¬ 
petitions) 


$250,047.90 Tribal Funds $50.15 per capita. 


33,550.35 Tribal Funds $50.15 per capita. 


4,986 


$250,047.90 Tribal Funds $50.15 per capita. 


39 The. cost of the Government school for the fiscal year was 

about $76,830. Since the shares of the petitioning Indians 
amount to $33,550.35 and the sum asked for the school is only 
$27,000 out of this share, and the petitions were genuinely signed, 
the terms of the executive order of President Roosevelt of February 
3d, 1905, e. g., “to see that any petition by the Indians is genuine, 
and that the money appropriated for any given school represents 
only the pro rata proportion to which the Indians making the pe¬ 
tition ai*e entitled” have been strictly carried out. 



r~ j -r 

r 


FRANCIS E. LEUFP, COMMISSIONER, ETC., ET AL. 


29 


The services under this contract have been fully performed to the 
satisfaction of the Commissioner of Indian Affairs, and the twenty- 
seven thousand dollars ($27,000) agreed to be paid is due and pay¬ 
able, if (his honorable court determines that it is legally payable out 
of the “Sioux Trust Fund” and the “Sioux Treaty Fund.” 

19. In connection with the sections of acts of Congress cited in the 
bill, these defendants, further answering, say: 

That on December 13, 1905, Mr. Stephens introduced in the House 
of Representatives the following bill: 


“A Bill to Prohibit the Use of Indian Trust Funds for the 
Purpose of Educating Indian Children in Sectarian 
Schools. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That in the admin¬ 
istration and disbursement of funds held in trust for the Indian 
tribes by the United States that part of the act of June 7, 1897 
(Thirteenth Statutes, page 79), which provides, ‘and it is hereby 
declared to be the settled policy of the Government to hereafter 
make no appropriation whatever for education in any sectarian 
school,’ shall apply to any trust fund or interest thereon held by this 
Government for "the benefit of any Indian tribes by. the 
40 United States, and no such trust funds shall be appropriated 
or used .for purposes of education in any sectarian or denomi¬ 
nation school so long as such trust fund belongs to any Indian 


)) 


The bill did not pass, but was laid on the table in the Committee 
on Indian Affairs, to whom it. had boon referred. 

These defendants further say that when the Senate of the United 
States was considering the Indian Appropriation Bill for the fiscal 
year ending June 30, 1900, it passed an amendment reported by the 
Committee on the District of Columbia as amended by Senator 
McCumber. 

The original amendment was in these words: 

“That no portion of the funds appropriated by this act, nor the 
principal nor interest of any Indian Trust or Tribal Funds held by 
the United States for the benefit of any Indian tribe shall be avail¬ 
able, nor be expended for the support of any sectarian or denomi¬ 
national school.” 

This amendment was not passed by the Senate in this form, but 
as amended by Senator McCumber as follows: 

“ Provided, however, that the individual owner or beneficiary of 
any interest in such fund who may desire to educate his ward, child 
or children in any school other than a Government school, may, by 
written order signed by him, direct that any portion of the interest 
accruing to him, or which would be allotted to him on such fund, 
be paid-to the school in which such ward, child or children may be 
educated.” 

No part of the amendment, however, was passed by Congress, the 
whole being eliminated from the bill in conference committee, whose 
report was adopted. 
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These defendants further say as showing the attitude of Congress, 
that on February 10, 1902, there was a decision by the then 

41 Attorney-General that the rations to which the Sioux In¬ 
dians were entitled under the agreement ratified by act of 

Congress of February 28, 1877 (19th Stat. L., 254), could not be 
distributed to children in the mission schools. 

The effect of this was that rations were distributed to children 
who remained at home in ignorance and away from school, and 
were also distributed to children who attended Government schools, 
but those children who attended mission schools were deprived of 
the rations. 

In the Indian Appropriation Act for the fiscal year ending June 
30, 1907, Congress enacted as follows: 

“ Mission schools on an Indian reservation, may, under rules and 
regulations prescribed by the Commissioner of Indian Affairs, re¬ 
ceive for such Indian children duly enrolled therein, the rations of 
food and clothing to which said children would be entitled under 
treaty stipulation if such children were living with their parents.” 

These defendants further say that Congress, by an act approved 
June 28, 1906, “for the division of land and funds of the Osage 
Indians in Oklahoma Territory and for other purposes,” enacted, 
among other things, as follows: 

“ There shall be set aside from the royalties received from oil and 
gas not to exceed fifty thousand dollars per annum for ten years 
from the first day of January, nineteen hundred and seven, for the 
support of the Osage Boarding School, and for other schools on the 
Osage Indian Reservation conducted, or to be established, and con¬ 
ducted for the education of Osage children.” 

There are three schools on the Osage Indian reservation conducted 
for the education of Osage children: The Osage Boarding School, 
the St. Louis School for Girls, and the St. John School for Boys; 
the first is a Government school, the latter two are Catholic 

42 Mission Schools, for whom as hereinbefore stated, contracts 
have been made uninterruptedly for a great number of years, 

for the education of Indian children of the Osage tribe, payable out 
of Osage Treaty Funds. 

And the defendants, having fully answered the bill, pray to bo 
hence dismissed with their costs. 

CHAS. I-I. TREAT. 

ROBERT J. TRACEWELL. 

District or Columbia, ss : 

We, F. E. Leupp, E. A. Hitchcock, Leslie M. Shaw, Charles LI. 
Treat and Robert J. Tracewell, do each solemnly swear that wc 
have read the foregoing answer by us subscribed, and know the con¬ 
tents thereof, and that the facts therein stated upon our personal 
knowledge are true, and those stated upon information and belief 
we believe to be truo. F. E. LEUPP. 

E. A. HITCHCOCK. 

L. M. SHAW. 

CHAS. IL. TREAT. 

ROBERT J. TRACEWELL. 

DANIEL W. BAKER, 

17. 8. Attorney in & for D. G. 
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Subscribed and sworn to by the said F. E. Leupp, and E. A. 
Hitchcock, before me this nineteenth day of December, A. D., 1906. 
[seal.] W. BERTRAND ACKER, 

Notary Public in and for D. G. 

43 Subscribed and sworn to before me by Chas. H. Treat and 
Robert J. Tracewell this nineteenth day of December A. D. 

1906. 

[seal.] HIRAM W. BARRETT, 

Notary Public for the D. G. 

Subscribed and sworn to before me, by Leslie M. Shaw, this 
twentieth day of December, 1906. 

JAS. N. FITZPATRICK, 

[seal.] Notary Public , D. G. 

44 ' Plaintiff's Exhibit No. 1. 

Refer in reply to the following: 

Finance 7308/1907. 

Department of the Interior, 

Office of Indian Affairs, 
Washington, January 31, 1907. 

Mr. Charles C. Binney, 703 North American building, Philadelphia, 
Pennsylvania. 

V* 

Sir: I am in receipt of your communication of the 22nd instant, 
saying that as associate counsel with Mr. S. M. Brosius, the plaintiffs 
attorney of record in the ease of Quick Bear et al. vs. Leupp et al., 
Equity number 26271, in the Supreme Court of the District of Co¬ 
lumbia, you have secured the consent of the United States Attorney 
to ask me certain questions, with the understanding that after my 
answers have been received further questions may be asked by him , 
and that all the information so furnished shall be treated as evidence 
in the case. The questions which you wish to ask are as follows: 

1. What was the amount of the share of the Sioux Tribe of In¬ 
dians of the Rosebud Agency in the Sioux Treaty Fund appropriated 
for the fiscal year 1905-’06? 

_ 2. What was the amount of the share of the Sioux Tribe of In¬ 
dians of the Rosebud Agency in the income of the Sioux Trust 
Fund in the fiscal year 1905-’06, available for education? 

3. What was the cost of the maintenance of the government school 
or schools at the Rosebud Agency for the fiscal year 1905-’06? 

4. How much of this cost was paid out of the Sioux Treaty Fund, 
and how much out of the income of the Sioux Trust Fund? 

5. What part, if any, of the cost of maintenance of the govern¬ 

ment schools was charged against the 669 shares covered "by the 
petition for a contract with the St. Francis Mission School, or was 
the whole amount charged against the shares of the non-petitioning 
Indians? * 45 
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45 G. What amounts have been paid from any Indian Treaty 
Funds or from the income of any Indian Trust Funds, for 
the support of sectarian schools for the fiscal years 1896-97 to 
1905-06, inclusive? The answer should give full details as to all 
the payments, stating whether Treaty Funds or Trust Funds in each 
instance. 

The answers to your questions are as follows: 

1. Subsistence and Civilization. $168,277.50 

Education, Sioux Nation. 54,098.50 

$222,375.60 

2. Interest on Sioux Fund Rosebud (Education)... $17,245.48 

3. $76,836.00 

4. Interest on 

Sioux Trust Fund . $14,760.00 

Treaty (Subsistence and Civilization and Educa¬ 
tion, Sioux Nation) . 62,076.00 

$76,836.00 

5. The funds proposed to bo used for payments under this con¬ 
tract are the Trust and Treaty Funds named in the contract. These 
funds are not divided pro rata , and the shares of the Indians are 
computed on a theoretical basis, and cannot be reduced to a practical 
one unless actually divided; therefore, no part of the cost of main¬ 
taining the Government schools would be charged specifically against 
the 669 shares covered by the petition for a contract with St. Francis 
Mission School; nor would the whole amount be charged against 
the shares of the non-petitioning Indians, but the cost would be 
against the entire amount of the funds, and the cost of the Mission 
school would be charged to the same funds, thus making each class 
of Indians ratably bear the cost of each kind of school-—Government 
and Mission. 

6 . 

Treaty funds. Int. on trust funds. 

1896- 7 $28,083.40 $8,959.67 

1897- 8 . 36,656.56 3,105.00 

1898- 9 . 19,887.71 14,416.41 

1899- 00. 14,237.08 10,451.28 

1900- 1 . 3,015.62 9,767.50 

1901- 2 3,456.00 6,814.01 

1902- 3 !. 3,456.00 5,043.50 

1903- 4 . ' 3,456.25 13,790.47 

1904- 5 . 66,758.72 23,935.76 

1905- 6 . 28,063.52 26,115.05 


$207,070.86 


$122,398.65 


Very respectfully, 


F. E. LEUPP, 

Commissioner. 


W. W. McC. (O.) 
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46 Plaintiff's Exhibit No. 2. : 

* 

Refer in reply to the following: 

Finance . , 

11986/1907 

Enclosures. >. j 

Department of the Interior, 

Office of Indian Affairs, 

Washington, February 18, 1907. 

Mr. Charles C. Binney, 703 North American Building, Philadelphia, 

Pennsylvania. 

Sir : I have received your letter of the 5th instant, acknowledging 
receipt of Office letter of the 31st ultimo, wherein certain informa¬ 
tion requested in your letter of the 22nd ultimo was furnished. 
You ask for a supplemental answer to your question No. 5, showing 
to what extent, if at all, “the total balance which would eventually 
be divided per capita in some form” among the Sioux Indians on 
the Rosebud Reservation is reduced by the expenditure of tribal 
money for the support of the St. Francis Mission School. 

You also ask for fuller details in reply to question No. 6, show¬ 
ing a statement of each payment made for the support of any sec¬ 
tarian school, giving the name of the school, the amount of the pay¬ 
ment, the name of the fund drawn upon and of the tribe whose fund 
was so used. 

The answers, in the manner indicated by you, are herewith en¬ 
closed. You will observe a slight increase in the amounts for 1897 
and 1898 owing to another school’s being now included which 

47 was overlooked in the former statement. 

Very respectfully, F. E. LEUPP, Commissioner. 

48 Answer No. 5. 

In explanation of the statement quoted in your letter you are ad¬ 
vised that at the time the instructions were issued it was the pur¬ 
pose to use all Treaty and Trust Funds, but afterward it was de¬ 
termined to limit payments to the same funds out of which the Gov¬ 
ernment Schools were supported. This eliminated the fund out of 
which per capita payments to the Indians were made, and confined 
the payments to those funds which are not susceptible of equal 
division. Theoretically, however, any diversion of tribal money for 
the support of this mission school reduces the total balance due the 
tribe by the amount so used; practically, in the case in point it does 
not, as there is no per capita division of any balance of the funds 
utilized for these payments. The petitioners theoretically and prac¬ 
tically contribute to the support of the Government School, while 
the non-petitioners in like manner contribute to the support of the 
mission school; but as there is no actual per capita division of the 
balance, the reduction so made can have no possible bearing except 
as an academic proposition. 
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63 Plaintiff's Exhibit No. 3. 

Refer in reply to the following: 

Finance. . ,* 

15672/1907. . • 

Department of the Interior, 

Office of Indian Affairs, 
Washington, February 23, 1907. 

Charles C. Binney, 703 North American Building, Philadelphia, 

Pennsylvania. 

Sir: I am in receipt of your letter of the 14th instant, asking for 
further information in connection with the detailed statement fur¬ 
nished you on the 13tli instant which showed the amount ol each 
payment for the support of any sectarian school paid^from Indian 
treaty or trust funds for the fiscal years 1896-7 to 1905-6, the name 
of the school, name of fund and of the tribe whose fund was used. 

The questions you now ask, with the answer immediately after 
each, are as follows: 

Q. Is the Grace Mission School mentioned in the statement for 
1896-7, the same as Grace Howard Mission Boarding School, men¬ 
tioned on page 11 of the Indian Commissioner’s Report for 1895? 
A. Yes. 


1895, page 12, and in that for 1896, page 16? A. Yes. 

64 Q. Is the St. John’s Boarding School at Gray Horse, men¬ 
tioned in the statement for 1896-7, the same as St. John’s 
Hominy Creek, mentioned in the Indian Commissioner’s Report for 
1896, page 16? A. Yes. 

Q. Is St. Mary’s Academy, mentioned in the statement for 1896 
and 7, at Sacred Heart, the same as the Sacred Heart School, men¬ 
tioned in the Indian Commissioner’s Report for 1896, page 16? A. 
Yes. 

Q. I find that my original question 6 should have covered the 
years 1894-5 and 1895-6. I must therefore ask for a tabulated 
statement for those years, similar to the statements contained in 
your letter of the 5th instant. A. Statements for 1895 and 1896 
attached. 

Very respectfully, 

• F. E. LEUPP, Commissioner. 


WWMcC (0). 
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65 Decree. 

Filed April 15, 1907. i 

In the Supreme Court of the District of Columbia. 

Equity., No. 26271. 

Reuben Quick Bear, Ralph Eagle Feather, and Charles 
Tackett, on Behalf of Themselves and all Other Members of the 
Sioux Tribe of Indians of the Rosebud Agency, S. D., Plaintiffs, 

v. 

Francis E. Leupp, Commissioner of Indian Affairs; Ethan Allen 
Hitchcock, Secretary of the Interior; Leslie M. Shaw, Sec¬ 
retary of the Treasury; Charles II. Treat, Treasurer of the 
United States, and Robert J. Tracewell, Comptroller of the 
Treasury, Defendants. 


This case came on to be heard at this term upon the bill, the 
answer, and certain proofs consisting of replies made by the Com¬ 
missioner of Indian Affairs to certain questions ashed in behalf of 
the plaintiffs, and also of certain statements in the reports of the 
Commissioner of Indian Affairs for the years 1895 to 1906 inclusive, 
and was argued by counsel, and thereupon, upon consideration 
thereof, it is this 15th day of April, 1907, ordered, adjudged and 
decreed as follows: That an injunction issue against all of the 
defendants, and their present, successors in office in the case of such 
of the said defendants as are no longer in office, perpetually restrain¬ 
ing them for paving or authorizing the payment of, either by them¬ 
selves or by any of their subordinate officers or agents what- 
66 ever, any moneys of the Sioux treaty fund, referred to in the 
said bill and answer, appropriated for the uses of the Sioux 
tribe of Indians, to the Bureau of Catholic Indian Missions, at 
Washington, D. C., for the support, education, or maintenance of 
■any Indian pupils of the said Sioux tribe, at the St. Francis Mis¬ 
sion Boarding School on the Rosebud Reservation in the State of 
South Dakota, as provided in the contract referred to in the said bill 


and answer, and that (he defendants be further restrained from 
drawing, countersigning and paying any warrants in favor of the 
said Bureau of Catholic Indian Missions, for the purpose aforesaid, 
payable out. of the said Sioux treaty fund; and 

It is further ordered, adjudged, and decreed that so much of the 


prayer of tho said bill as asks that an injunction issue against the 
defendants restraining them from paying or authorizing the pay¬ 
ment of any of the interest of the Sioux trust fund to the said 
Bureau of Catholic Indian Missions under the said contract, be re¬ 
fused; and 

It is further ordered and adjudged that each party pay the re¬ 
spective costs by each incurred. 

ASHLEY M. GOULD, Justice. 
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67 Application for an Appeal by Plaintiffs. 

Filed April 15, 1907. 

I 

In the Supreme Court of the District of Columbia. 

Equity. No. 26271. 

Reuben Quick Bear, Ralph Eagle Feather, and Charles 
Tackett, on Behalf of Themselves and all Other Members of the 
Sioux Tribe of Indians of the Rosebud Agency, S. D., Plaintiffs, 

v. 

Francis E. Leupp, Commissioner of Indian Affairs; Ethan Allen 
Hitchcock, Secretary of the Interior; Leslie M. Shaav, Sec¬ 
retary of the Treasury; Charles II. Treat, Treasurer of the 
United States, and Robert J. Tracewell, Comptroller of the 
Treasury; Defendants. 

Come now the plaintiffs, by their solicitor, Samuel M. Brosius, 
and give notice of and make application for an appeal to the Court 
of Appeals of the District of Columbia, from so much of the decree 
of this Plonorable Court entered on the 15th day of April, 1907, 
as refuses that portion of the prayer of the plaintiffs’ bill which asks 
that an injunction shall issue against the defendants, restraining 
them from paying or authorizing any payment of the interest of the 
Sioux trust fund to the Bureau of Catholic Indian Missions under 
the contract referred to in the said bill. 

SAMUEL M. BROSIUS, 

Solicitor for Plaintiffs. 

Due service of the above application is hereby acknowl- 

68 edged this 15 day of April, 1907. 

DANIEL W. BAKER, 

XI. S. Attorney, D. C. 

Appeal allowed and bond for costs fixed at $100. 

ASHLEY M. GOULD. 

Order for Amendment of Appeal. 

Filed April 19, 1907. 

In the Supreme Court of the District of Columbia, the 19th Day of 

April, 1907. 

Equity. No. .26271. 

Reuben Quick Bear et al., Plaintiffs, 

vs. 

Francis E. Leupp et al., Defendants. 

The Clerk of said Court will amend the appeal already filed for 
the plaintiffs in this case by adding these words: and also from so 
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much of the said decree as imposes upon the plaintiffs any portion 
of the costs. 

SAMUEL M. BROSIUS, 

Attorney for Plaintiffs. 


Notice of Appeal by Defendants from Decree of April 15/07. 

Filed April 19, 1907. 

In the Supreme Court of the District of Columbia. 

Equity. No. 26271. 

Reuben Quick Bear et al., Complainants, 

vs. 

Francis E. Leupp et al., Defendants. 

Now comes the defendants and pray an appeal to the 
69 Court of Appeals from so much of the decree entered herein 
on the 15th day of April, 1907, as enjoins the said defend¬ 
ants from making any payments under the contract mentioned in 
these proceedings out of the Treaty Funds mentioned herein. 

DANIEL W. BAKER, 

U. S. Att’y, Attorney for Defendants. 


Stipulation. 


Filed April 19, 1907. 


In the Supreme Court of the District of Columbia. 

Equity. No. 26271. 


Reuben Quick Beau, Ralph Eagle Feather, and Charles 
Tackett, on Behalf of Themselves and all Other Members of the 
Sioux Tribe of Indians of the Rosebud Agency, S. D., Plaintiffs, 


v. 

Francis E. Leupp, Commissioner of Indian Affairs; Etiian Allen 
Hitchcock, Secretary of the Interior; Leslie M. Shaw, Sec¬ 
retary of the Treasury ; Charles II. Treat, Treasurer of the 
United States, and Robert J. Tracewell, Comptroller of the 
Treasury, Defendants. 


It is hereby stipulated and agreed by and between the counsel 
representing the parlies to this cause that the amount which was 
to have been paid from the Sioux treaty fund under the contract in 
regard to which this suit is brought is approximately $24,000. 

It is further agreed that the reports of the Commissioner 
70 of Indian Affairs for the years 1S94 to 1904 inclusive shall 
be exhibits in this case, in order that among others certain 
portions of them may be treated as evidence, as follows: 
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1 


ft# 

o 


0 


1894.. Pages 16-18 Government Aid to Contract Schools 

1896.. “ 10-13 Government Aid to Contract Schools 

1896.. “ 14-17 Contract School System 

1897.. “ 12-15 Contract Schools 

1898.. “ 15-17 Contract Schools 

1899.. “ 16-19 Contract Schools 

1900.. “ 23-28 Contract Schools 

1901.. “ 26-28 Mission Schools 

1901.. Page 327, lines 

21-26 Report of Osage Agent 

1902.. Pages 39-40 Mission Schools 

Page 294, lines 

5-13 Report of Osage Agent 

1903.. Pages 22-24 Mission Schools 

page 272, lines 

10-12 Report of Osage Agent 

1904.. Pages 46-47 Mission Schools 

Page 300, lines 

8-10 Report, of Osage Agent 

“ 371, lines 

0-9 Report of Superintendent of St. Joseph’s 
School. 

SAMUEL M. BROSIUS, 

For Plaintiffs. 
DANIEL W. RAKER, 

STUART McNAMARA, 

For Defendants. 

71 M cm or an dum. 

April 19, 1907.—$100,—deposited by Complainant in lieu of 
appeal bond. 

Complainants’ Designation. 

Filed April 20, 1907. 

In the Supreme Court of the District of Columbia. 

Ecpiity. No. 26271. 

Quick Bear et al., Plaintiffs, . 

v. 

Leupp et al., Defendants. 

Papers to be included in record for Appeal. 

1. The Bill. 

2. The Answer. 

3. Plaintiffs’ exhibits, Nos. 1, 2 and 3. 

4. TIig Decree. 

5. The Stipulations, filed April 20, 1907. 

6. The Plaintiffs’ Appeal, with amendment. 

7. The Defendants’ note of appeal. 

SAMUEL M. BROSIUS, 

Solicitor for Plaintiffs. 

STUART McNAMARA, 

Of Counsel for Def t. 
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72 Defendants’ Designation. 

Filed April 20, 1907. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 26271. 

Reuben Quick Bear et al., Complainants, 

vs. 

Francis E. Leupp, Commissioner of Indian Affairs, et al., De¬ 
fendants. 

The Clerk of the Court will please use the designation' of the 
record filed by the complainant herein as the designation of record 
adopted by defendants on their appeal from so much of the decree 
of April 15tli 1907, as noted herein; the said appeal having been 
taken under the direction of the Attorney General of the United 
States and to be treated as an United States case. 

DANIEL W. BAKER, 

United States Attorney in and for the 
1 District of Columbia,. Sol. for Defts. 


73 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young' Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
72, both inclusive, to be a true and correct.transcript of the record, 
according to directions of counsel herein filed, copies of which are 
made part of this record, in cause No. 26271, In Equity, wherein 
Reuben Quick Bear, et at, are Complainants, and Francis E. Leupp, 
Commissioner, &c., et at, are Defendants, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
9th day of May, A. I). 1907. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1786. Reuben Quick Bear et at, appellants, vs. Francis E. Leupp, 
Commissioner of Indian Affairs et at, and No. 1787, Francis E. 
Leupp, Commissioner of Indian Affairs, et at, appellants, vs. 
Reuben Quick Bear et at Court of Appeals, District of Columbia. 
Filed May 9, 1907. Henry AY. Hodges, clerk. 
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